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1. Pursuant to Idaho Code §§ 19-2719 and 19-4901, Petitioner Gerald Ross Pizzuto, 

Jr. seeks post-conviction relief from his death sentences because they have been effectively 

commuted to life without the possibility of parole under the state constitution.   

2. Mr. Pizzuto is pursuing other avenues for relief based on the same or similar 

claims to the ones asserted here.  He is doing so to ensure that his claims are considered on the 

merits and does not thereby concede that any particular avenue is an improper vehicle for his 

challenge. 
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I. Procedural Background 
 

3. Mr. Pizzuto was convicted of two counts of first-degree murder in Idaho County 

District Court in case number CR-85-22075.  He received two death sentences.  Judgment was 

entered on May 27, 1986.  

4. In 1991, the Idaho Supreme Court upheld the judgment on direct appeal and 

affirmed the denial of Mr. Pizzuto’s first post-conviction petition.  The grounds asserted in those 

proceedings are described in State v. Pizzuto, 810 P.2d 680 (Idaho 1991).   

5. The Idaho Supreme Court subsequently denied relief on several successive 

petitions for post-conviction relief and other collateral challenges to his convictions and 

sentences.  See Pizzuto v. State, 484 P.3d 823 (Idaho), cert. denied, --- S. Ct. ----, 2021 WL 

5763190 (2021); Pizzuto v. State, 233 P.3d 86 (Idaho 2010); Rhoades v. State, 233 P.3d 61 

(Idaho 2010); Pizzuto v. State, 202 P.3d 642 (Idaho 2008); Pizzuto v. State, 10 P.3d 742 (Idaho 

2000); Pizzuto v. State, 903 P.2d 58 (Idaho 1995).  The grounds asserted in those proceedings are 

described in the opinions cited above.   

6. Mr. Pizzuto has also been denied federal habeas relief from his convictions and 

sentences.  See Pizzuto v. Yordy, 947 F.3d 510 (9th Cir. 2019) (per curiam); Pizzuto v. Ramirez, 

783 F.3d 1171 (9th Cir. 2015); Pizzuto v. Blades, 673 F.3d 1003 (9th Cir. 2012); Pizzuto v. 

Arave, 386 F.3d 938 (9th Cir. 2004) (per curiam).  The grounds asserted in those proceedings are 

described in the opinions cited above.   

7. As a result of the convictions and sentences set forth above, Mr. Pizzuto is 

incarcerated under sentences of death at the Idaho Maximum Security Institution in Boise, Idaho, 

a facility operated by the Idaho Department of Correction (“IDOC”). 
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II. Grounds for Relief 
 

8. Mr. Pizzuto asserts the following ground for relief.  He incorporates each 

paragraph of this petition into every other paragraph.     

A. First Ground: Mr. Pizzuto’s death sentences are unconstitutional because they were 
commuted under the state constitution.  

 
9. Mr. Pizzuto’s death sentences violate Article IV, Section 7 of the Idaho 

Constitution because they were commuted as a matter of state law.      

1. Supporting Facts 

10. On April 19, 2021, Mr. Pizzuto submitted a petition for commutation to the Idaho 

Commission of Pardons and Parole (hereinafter “the Commission”).  See Ex. 1.1  The petition 

asked the Commission to commute Mr. Pizzuto’s death sentences to life without the possibility 

of parole.   

11. On May 18, 2021, the Commission decided to hold a hearing on Mr. Pizzuto’s 

commutation petition.  See Ex. 2.     

12. The Commission provided advance notice of Mr. Pizzuto’s commutation hearing 

in the Idaho Statesman, a newspaper of general circulation, at least once a week for four months.  

See Ex. 3.   

13. The commutation hearing was held on November 30, 2021.   

14. The commutation hearing was streamed live on Idaho public television’s website. 

15. There are seven members of the Commission.  See Idaho Code § 20-1002(2).  

 
 
1 The exhibits attached to this petition are all true and correct copies of the documents they 
purport to be, and the undersigned have direct knowledge of their contents.     
 



Petition for Post-Conviction Relief – 4 
 

16. At Mr. Pizzuto’s commutation hearing, all seven current members of the 

Commission participated.     

17. On December 30, 2021, the Commission announced that a four-person majority 

of its members had voted in favor of commuting Mr. Pizzuto’s death sentences to life without the 

possibility of parole.  See Ex. 4.   

18. Three members dissented.  See Ex. 4. 

19. Both sides explained their rationales in writing.  See Ex. 4.   

20. The Commission characterized its determination as a recommendation to the 

Governor and forwarded the decision to him on December 30, 2021.  See Ex. 5. 

21. On the same day, the Governor purported to “deny the Commission’s 

recommendation.”  See Ex. 6.   

22. On information and belief, the Executive Director of the Commission (hereinafter 

“the Executive Director”) has not filed a copy of a commutation of Mr. Pizzuto’s death sentences 

with the Idaho Secretary of State. 

23. The Executive Director has not provided an original commutation to Mr. Pizzuto. 

24. On information and belief, the Executive Director did not file notice with the state 

courts that a commutation has been granted in the case.   

25. On information and belief, neither the Commission nor any of its agents have 

taken any measures to formalize Mr. Pizzuto’s commutation or recognize that his death 

sentences have been effectively reduced to life without the possibility of parole.   

26. Instead, the Commission has taken the position that its vote on Mr. Pizzuto’s 

commutation petition only represented a recommendation to the Governor and not a final 

determination.       
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27. IDOC continues to treat Mr. Pizzuto as a death-row inmate in all respects, 

including in terms of where he is housed, what privileges he is afforded, and so forth. 

2. Timeliness  

28. Under Idaho Code § 19-2719(5), a successive post-conviction petition is only 

permitted where the inmate establishes that he is raising the claims within forty-two days of 

when he “knew or reasonably should have known of” it.  Pizzuto, 202 P.3d at 649.  Mr. Pizzuto 

can make that showing here.   

29. The claim in this petition is based on the Commission’s vote regarding his 

commutation petition, which did not take place until December 30, 2021.   

30. This petition is being filed within forty-two days of December 30, 2021. 

31.  Therefore, the petition is timely. 

3. Legal Basis for Relief 

32. Article IV, Section 7 of the Idaho Constitution (sometimes referred to here as 

“Section 7”) places the commutation power exclusively in the hands of the Commission.   

33. The commutation criteria in Section 7 were all satisfied in Mr. Pizzuto’s case.  

34. That is, a majority of the Commission’s members voted to commute Mr. Pizzuto’s 

death sentences to life without the possibility of parole. 

35. In addition, the Commission had a full hearing in open session on Mr. Pizzuto’s 

commutation hearing. 

36. Finally, the Commission members in the majority and the dissent both reduced 

the reasons for their votes to writing.   



Petition for Post-Conviction Relief – 6 
 

37. Because the commutation requirements in Section 7 were all met, the 

Commission’s determination legally reduced Mr. Pizzuto’s death sentences to life without the 

possibility of parole.   

38. Under Section 7, the Governor had no authority to overrule the Commission’s 

determination.   

39. Section 7 gives the Governor no role to play in deciding who receives or does not 

receive commutations.  

40. Rather, it is the Commission alone that has the commutation power under Section 

7.  

41. Section 7 is the only part of the Idaho Constitution addressing commutations.   

42. In Section 7, the only power given to the Governor is to grant respites or reprieves 

in certain cases.   

43. Such respites cannot extend beyond the next session of the Commission.   

44. At such session, the Commission determines whether it will commute the offense.  

45. In other words, under Section 7, the Governor is involved in commutations only 

when he issues a respite or reprieve, and it is still the Commission that ultimately commutes the 

offense or elects not to.   

46. Thus, under Section 7, the Governor has one narrow function: to postpone an 

execution. 

47. Every step taken to commute a sentence rests with the Commission.   

48. Idaho Code § 20-1016 did not justify the Governor’s intervention in Mr. Pizzuto’s 

clemency proceedings because the statute is unconstitutional under Section 7.   
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49. Section 20-1016(2) purports to provide that, with respect to death-eligibility 

offenses, the Commission’s “determination shall only constitute a recommendation subject to 

approval or disapproval by the [G]overnor.”   

50. It is unconstitutional for § 20-1016 to condition commutations on the Governor’s 

approval when Section 7 confers the commutation power solely on the Commission.  

51. That is especially so when Section 7 expressly gives the Governor only the 

authority to grant respites and reprieves, with the commutation power residing with the 

Commission.   

52. Because § 20-1016 conflicts with the state constitution, it cannot be legally 

enforced in Mr. Pizzuto’s case.   

53. As a result, the Governor’s intervention in Mr. Pizzuto’s commutation proceeding 

was unlawful, and his veto void.   

54. Section 7 states that the Commission is to grant commutations “only as provided 

by statute.” 

55. However, this clause did not permit the legislature to insert an entirely different 

actor (the Governor) into a process left by the Constitution in the hands of a particular agency 

(the Commission).   

56. In context, the “only as provided” language only confirms that the legislature is 

entitled to regulate the process by which the Commission exercises its power, not to take that 

power and give it to someone else.   

57. Because the Commission’s vote constituted a binding reduction of Mr. Pizzuto’s 

death sentences by the entity entrusted with the power to do so, the decision casts doubt on the 

reliability of the death sentences.  See Idaho Code § 19-2719(5)(b).  
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58. Because Mr. Pizzuto’s death sentences were commuted under Section 7, they 

violate the state constitution under Idaho Code § 19-4901(1). 

59. Because Mr. Pizzuto’s death sentences have been legally commuted, they “exceed 

the maximum authorized by law.”  Idaho Code § 19-4901(a)(3). 

60. Because Mr. Pizzuto is being held under death-row conditions despite his 

sentences having been commuted, he is being unlawfully held in restraint under Idaho Code 

§ 19-4901(a)(5).   

61. Idaho Code § 19-4901(a)(7) states that an inmate is entitled to use a post-

conviction petition to attack a sentence “upon any ground of alleged error heretofore available 

under any common law, statutory or other writ, motion, petition, proceeding, or remedy.”   

62. The writ of mandate allows a district court to order any board or person “to 

compel the performance of an act which the law especially enjoins as a duty resulting from an 

office, trust or station.”  Idaho Code § 7-302.   

63. When a commutation is granted, the Executive Director is required by statute to 

file a copy of the commutation with the Secretary of State, provide an original of the 

commutation to the petitioner, and file notice with the state courts.  See Idaho Code § 20-1018.   

64. When a commutation is granted, the Executive Director does not have the 

discretion to refuse to file a copy of the commutation with the Secretary of State, provide an 

original of the commutation to the petitioner, and file notice with the state courts.  See Idaho 

Code § 20-1018. 

65. Because Mr. Pizzuto’s death sentences were lawfully commuted, the Executive 

Director was required by statute to file a copy of the commutation with the Secretary of State, 
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provide an original of the commutation to Mr. Pizzuto, and file notice with the state courts.  See 

Idaho Code § 20-1018.   

66. To the extent Mr. Pizzuto is denied the other forms of relief he is seeking on the 

claim presented here, the death sentences are subject to challenge on the ground that the 

Executive Director has not filed a copy of Mr. Pizzuto’s commutation with the Secretary of 

State, provided the original to Mr. Pizzuto, filed notice with the state courts, and taken whatever 

other steps are appropriate and legally required to finalize the commutation. 

67. The writ of prohibition allows a district court to “arrest[] the proceedings of any 

. . . board or person, when such proceedings are without or in excess of the jurisdiction of such 

. . . board or person.”  Idaho Code § 7-401. 

68. Because Mr. Pizzuto’s death sentences were commuted, an execution would be 

unlawful, and the Attorney General’s Office and its employees would be acting in excess of their 

jurisdiction to seek a death warrant. 

69. Because Mr. Pizzuto’s death sentences were commuted, an execution would be 

unlawful, and IDOC and its employees would be acting in excess of their jurisdiction to take any 

step to carry out an execution.                       

III. Relief Sought 
 

70. Based on the foregoing, Mr. Pizzuto respectfully prays for the following forms of 

relief: 

a. That the Court set a briefing schedule that allows the claims raised here to be fully 

 litigated with the thorough arguments they require in this capital case.  

b. That the Court hear oral argument on the claims and on any other pleadings that 

 are filed in this case.  



c. That the Court, to the extent it is necessary, allow amendment of the petition. 

d. That the Court, to the extent it is necessary and to the extent it is unwilling to 

grant relief on the papers, conduct an evidentiary hearing. 

e. That, after considering the pleadings and oral argument, the Court grant the 

petition and vacate Mr. Pizzuto's unlawful death sentences. 

f. That the Court order the Executive Director, the Commission, and any other 

relevant state actors to take whatever steps are necessary to finalize Mr. Pizzuto's 

commutation, including by filing a copy of the original commutation with the 

Secretary of State, provide the original commutation to Mr. Pizzuto, and 

file notice of the commutation with the state courts. 

g. That the Court order the Attorney General's Office and its employees, IDOC and 

and its employees, and any other relevant state actor to refrain from seeking a 

death warrant or taking any other action toward executing Mr. Pizzuto. 

h. That the Court declare the Governor's denial of the Commission's 

recommendation to be legally void and without effect. 

1. That the Court order any other relief that it deems appropriate. 

Respectfully submitted this 5-tl day of January 2022. 
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Jonah J. Horwitz 
Attorney for Petitioner 



IV. Verification 

I, Gerald Ross Pizzuto, Jr. being duly sworn upon my oath, depose and say that I have 

subscribed to this petition; that I know the contents of it; and that the matters and allegations set 

forth are true. 

~t&,-, 6'~ 
Gerald Ross Pizzuto, Jr. 

SUBSCRIBED AND SWORN TO before me this 4th day of Janucy-y 2022. 
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I hereby certify that on the ~ day of January 2022, I caused to be serve'd•ulfltf~' and 

correct copy of the foregoing document by mail and email with: 

L. LaMont Anderson 
Deputy Attorney General 
State Mail, Room 10 
PO Box 83720 
Boise, ID 83720-0010 
Lamont.Anderson@ag.idaho.gov 
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Isl L. Hollis Ruggieri 
L. Hollis Ruggieri 



 Gerald Ross Pizzuto, Jr. v. State of Idaho 
Filed in Support of Petition for Post-Conviction Relief 

Exhibit 1 
(Petition for Commutation) 



FEDERAL DEFENDER SERVICES OF IDAHO
CHARJ.ES PETERSON CAPITAL HABEAS UNIT BRUCE D. LIvINGsToN

EXECUTIVE DIRECTOR 702 W. IDAHO ST., STE. 900 JONAH HORWITZ

DEBORAH A. CZUBA BoIsE, IDAHO 83702 CHRISTOPHER SANCHEZ

SUPERVISING ATrORNEY (208) 3315530
FAx (208) 331-5559

April 19, 2021

Ashley Dowel!, Executive Director
Idaho Commission of Pardons & Parole
P.O. Box 83720
Boise, Idaho 83720-1807

Re: Gerald Ross Pizzuto, Jr.
IDOC No. 23721

Dear Director Dowel!,

Enclosed please find death row inmate Gerald Pizzuto’s Petition for Commutation to the Idaho
Commission of Pardons & Parole. The Petition is in electronic form as a PDF document on the
enclosed thumb drive. Also included on the thumb drive are hyper-linked Exhibits 1 to 31 to the
Petition. We are also submitting a hard copy of the Petition without the attached exhibits for
your convenience. If you desire a hard copy of the exhibits, we will be happy to provide them to
you. However, our understanding from prior discussion with you was that your preference was
for an electronic copy that could be easily made available to your commissioners.

In the petition you will see that references to specific exhibits are underlined with a bold blue
line. You can click on these hyperlinked exhibit numbers and you will be taken to the
supporting documentation. In order to return back to the petition where you left off, click the
hyperlinked blue box that reads “Return to the Petition.” This box will be at or near the
highlighted text in the exhibits.

Your time and consideration of Mr. Pizzuto’s Petition is greatly appreciated. Please let me know
if you have any questions or if there is other information we can provide in connection with the
Petition.

Sincerely,

Deborah Anne Czuba
Supervising Attorney

Enclosure

BOISE TRIAL OFFICE POCATELLO TRIAL OFFICE
702 W. IDAHO ST., Sm. 1000 707 NORTH 7TH AVENUE

BOISE, IDAHO 83702 PocSmLLo, IDAHO 83201
(208) 331-5500 (208) 478-2046

FAX (208) 331-5525 FAX (208) 478-6698



paroleweb@idocidahociov
or

P.O. BOX 83720

BOISE, IDAHO 83720-1807

(208) 334-2520

PETITION FOR COMMUTATION

NAME Gerald Ross Pizzuto, Jr. IDOC# 23721

DATE______________ INSTITUTION OR DISTRICT SUPERVISED IMSI

A. Please complete the following:

(1) Crime First Degree Murder (2) Crime First Degree Murder

Length of Sentence Death Penalty Length of Sentence Death Penalty

(3) Crime____________________________ (4) Crime____________________________
Length of Sentence Length of Sentence___________________

B. The following must be addressed in your petition or it will be returned.

(1) Explain exactly what you are requesting the Commission commute or change about your
sentence, such as: reduce the length of the sentence, change a fixed sentence to
indeterminate, or change a consecutive sentence to concurrent, reduce the fixed portion of
a sentence, or other.

(2) Explain the reason(s) why you feel the circumstances warrant a change of sentence in your
case.

C. You may attach up to 4 additional pages. All attachments must accompany the petition to be
processed and will not be returned to the petitioner.

D. If you are applying for an early discharge commutation, you must complete the following:

Mailing Address:

Physical Address:

Telephone Number:

________________________________________

Message Number:

____________________________________________

Email Address:

_____________________________________________

NOTE: A petition must be received at the Commission office by the first day of the month
preceding a quarterly session. The petition must be typed or will not be considered.

The following witness signature is to
acknowledge only that the Petitioner is
submitting this Petition:

_________________

fPetitio4Si(iature Case M r or Supervising Officer Print Name

CorSup,in fficer Signature

Reviseckomm ion Petition Form 6/5/2020

4/9/2021
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(1) Explain exactly what you are requesting the Commission commute or change about your
sentence.

Commutation of two death sentences to two sentences of fixed life (life without parole).

(2) Explain the reasons why you feel the circumstances warrant a change of sentence in your
case.

Application for Clemency Hearing and Consideration 

“Your mom and dad are supposed to protect you. They’re supposed to feed you, 
and they’re supposed to clothe you, and they’re supposed to keep the monsters 
away from you. But the problem is, sometimes the parents are the monsters.” 

Angelinna (“Angie”) Pizzuto, Jerry’s sister. Exhibit (Ex.) 1. 

Jerry Pizzuto was raised by a monster. A monster who raped him. In the shower. In his 

bed. In a shed in the woods. A monster who beat him. With a cattle prod. With a horse crop. 

With a 2x4 across the head. A monster who made him eat in the basement, sleep in a doghouse, 

and have sex with adult men. This monster never paid a price for inflicting all of this torture. 

Jerry did. Society did. Most of all, Berta Herndon and her nephew Delbert did. 

Jerry Pizzuto is not making excuses for the 1986 deaths of Berta and Delbert Herndon. 

He accepts responsibility for his role in their murders and is remorseful for their deaths. He has 

carried those regrets for 34 years on death row. 

Mr. Pizzuto asks the Commission to grant him a full hearing, to delve deeply into his 

ghastly childhood, history of brain damage since birth and brain injuries as a boy, as well as his 

current, terminal health condition. He recognizes the relief he requests is extraordinary, but he 

asks the Commission to consider the rare and unique constellation of factors in his application. 

After hearing the evidence, this Commission should commute his sentence to life without parole. 
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I. Knocking on Death’s Door

At 64, Mr. Pizzuto is a frail shell of the man he once was. He has stage 4 cancer and is 

approaching natural death. He has begun experiencing memory loss and mild disorientation 

associated with the death process. Ex. 2. In hospice for over a year and confined to a wheelchair, 

he suffers from terminal bladder cancer, serious heart disease and a bevy of other illnesses that 

are expected to take his life soon. Ex. 3. His physicians estimated his life expectancy at less than 

12 months, as of December 2019. Ex. 4. On March 3, 2021, Mr. Pizzuto’s prison doctor noted 

that he “suspect[ed] . . . some level of metastasis . . . is occurring.”  Ex. 5.  He will likely die 

very soon. 

In addition to the terminal bladder cancer, Mr. Pizzuto has a number of other acute 

conditions, including chronic heart and coronary artery disease, coronary obstructive pulmonary 

disease (COPD), and Type 2 diabetes with related nerve damage to his legs and feet. Ex. 3. He has 

suffered two heart attacks and has four stents around his heart. Ex. 6.  

The idea that such a sick, feeble man presents enough of a danger to society that he must 

be executed is far-fetched. And it is made even more implausible by Mr. Pizzuto’s record in prison, 

which shows that he has not received a single disciplinary write-up in the last ten years.  Ex. 7.  

Mr. Pizzuto’s terminal illness is reason enough for commutation. A number of religious 

leaders oppose this execution, and his illness is cited by many of them. Ex. 8. His looming death 

from natural causes makes going forward with his execution an unnecessary exercise, with 

significant operational and personnel costs for the State.  
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II. A Tap in the Middle of the Night 
 

Bud Bartholomew often came for his young stepson Jerry in the middle of the night. He’d 

tap Jerry’s head with a flashlight, put a hunting knife to his throat, and the abuse would begin. 

Ex. 9. Bud savagely beat and raped Jerry. He would string Jerry up in the garage with extension 

cords and boot laces, tie his hands over his head to a pole, and rape and beat him. Ex. 1. 

Jerry was also raped by Bud in the woods, in Bud’s car, Ex. 10, and by Bud’s buddies. 
 
Sometimes Bud charged his friends $10 or $20 to have sex with Jerry and his siblings, depending 

on what kind of sex was requested. Exs. 11, 12, 13. Bud took nude photos of his step-kids too, 

sometimes alone, sometimes in sexual positions with each other. Exs. 12, 13. 

Bud began physically and sexually assaulting Jerry when he was 5 or 6, not long after Bud 

and Jerry’s mother were married. Jerry first reported the sexual abuse to his aunt. He was 

walking bowlegged and crying that he had been stung by a bee. Exs. 14, 11. When she asked him 

to show her, Jerry revealed his testicles, black and blue and swollen. The tip of his penis was 

bloody. Exs. 14, 11. Jerry’s aunt pressed him on whether it was a bee sting and Jerry confided in 

her that his step-father had done this to him. Ex. 14. Jerry’s mother put onion slices on his 

testicles to reduce the swelling, Ex. 1, but didn’t protect her son from further abuse. Ex. 15 at 3, 

19. 

Bud abused all his step-children, but singled out Jerry for the worst of it. Exs. 12, 13. 
 

Jerry would be beaten until he was bleeding, Ex. 16, or unconscious, and many times to the point 

where he would have convulsions. Exs. 17, 11. Jerry was once “delivered” back to his sister, 

convulsing, having been beaten from head to toe. Ex. 15 at 4. She was ordered by her step-father 
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to clean Jerry up, so she and another sibling put Jerry in the bathtub and washed him in cold 

water. Ex. 15 at 4. He had cuts, bruises, and skin missing from his back. They did not have 

enough band-aids, so they tore up an old sheet and wrapped Jerry like a mummy. Ex. 15 at 4. 

Jerry's sister Elsie remembered that Bud seemed to get “big pleasure” from the abuse, 

“lining us all up … he’d beat you with the horsewhip once. Whack. Then through the group 

twice … fifteen … sixteen … twenty-five. You’re dropping on the floor unconscious at that 

point.” Ex. 15 at 18–19. 

When Jerry was 6, Bud hit him on the back of the head with a 2 x 4 piece of lumber. Ex. 

14. He got backhanded across the room once because he didn’t know how to tie his shoelaces 

and let a sister do it for him. Ex. 15 at 2–3. One time Jerry was stabbed with a fork by his step- 

father for putting his elbows on the table. Ex. 18. Another time, Bud beat Jerry down with a tall 

metal milk can from the dairy barn. Ex. 15 at 17. Bud also had other tools he liked to use, a 

cattle prod, a horse crop, a broom, a belt buckle, sticks, or just kicking with his cowboy boots. 

Ex. 11. 

Jerry was also beaten for things his siblings had done. Jerry’s step-sister recalled him 

being beaten across the back with a horse whip until he bled. The infraction—she had played 

with Bud’s fountain pens. Ex. 18. The horse whip was a metal bar with leather straps at the end. 

Exs. 11, 9. It lacerated their arms, legs and backs. Ex. 11. 

I don’t know that we make the right words to describe how bad it was. It was a 
horrific set of growing up years with physical and sexual and emotional abuse, 
particularly --- particularly taken out on Mr. Pizzuto. 

But not only was there horrific abuse that was perpetrated, but just an incredible 
depersonalization of it. As I understand it, not being able to live in the house, 
depending on ‐‐ different folks indicating either at all or for extended periods, not 
being allowed to eat with Bartholomew children, just many different ways that not 
only was the abuse perpetrated, but a real depersonalization that went on. 

~Dr. Roger Moore, Expert Witness for the State of Idaho, 2010. Ex. 19. 
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The children feared or endured violence every day, and never lived long enough, 

anywhere, as Bud uprooted the family haphazardly, hopscotching from one place to the next to 

dodge abuse investigations. Ex. 15 at 8, 18, 25–26. The siblings would go to school with 

noticeable bruises after a night of pounding by Bud. Ex. 15 at 18. When they returned home 

from school they were told to get in the car, “[e]verything you knew was gone. All you had was 

the clothes on your back. And you were going off somewhere else, and the whole time you were 

being drilled on what your new last names were.” Ex. 15 at 18. 

Bud’s emotional abuse added insult to the physical injuries, and he piled it on Jerry more 

than the others. After raping Jerry, Bud ordered him to go outside and get some chores done. Ex. 

15 at 60. Jerry was angry and inconsolable, but managed to get a fire going in a barrel to burn 

garbage. Ex. 15 at 60. Bud approached holding the teddy bear Jerry had gotten for Christmas. It 

was Jerry’s favorite gift, and a rare source of comfort in his horrible life. Bud taunted him and 

threw it into the fire, screaming “[y]ou son of a bitch. You like this? You love your Teddy bear? 

Watch it burn.” Ex. 15 at 60. 

Angie and Toni, another Pizzuto sister, recalled that the Pizzuto kids were forced to eat in 

the basement by themselves because they weren’t Bud’s kids. Exs. 1, 11. Sometimes, they had to 

sleep outside with the dogs in the dog house, and eat Gravy Train dog food. Ex. 1. 

Violence was the rule, not the exception. “Just a day in the life,” as Elsie described it. “I 

don’t know that people can really understand that, you know, the daily, daily emotional torture, 

physical abuse, sexual abuse. [Bud] was just a horrible predator and a really evil man.” Ex. 15 at 

4. Elsie continued: 
 

“I just wish that I could convey how really terrible it was. We're not talking about, 
oh, my dad spanked me last night and maybe hit me once too many times. … It 
just was an onslaught. … Day after day, night after night. You could be asleep in 
your bed and be yanked out by your hair in the middle of the night and drug off 
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and raped. … And maybe he had a friend there, okay? So then you have to get 
up the next day and go to school and act like everything is fine. … And you're 
just a kid trying to get a life, you know. Trying to live. … In particular, he 
[Jerry] and [our sister] Angelin[n]a.” Ex. 15 at 67–68. 

 
The tragedy of Jerry’s life is that nobody was able to intervene and save him from the 

brutality that tortured and broke him as a child, not even his own mother. Ex. 15 at 3, 19. His 

step-father’s ability to avoid punishment, by disappearing to a new town when he sensed trouble 

from the law, prevented the children from getting the help they desperately needed. As Elsie 

said, “somebody should have believed and somebody should have stepped up and helped us. … 

It’s not like we didn’t ask for it, because we did. … It’s just nobody believed you when you 

were a child, you know.” Ex. 15 at 52. 

Elsie described the extent and effects of the abuse in her family as comparable to the 

trauma of war: 

You know, I watched this movie with Marlon Brando, and it was, you know, 
Vietnam. And they’re going off this river, and he goes crazy. … in the end they 
find him, and he’s just babbling to himself, and all he can say is, “The horror. 
The horror.” … And so I look at my brothers and sisters, and I feel like they’ve 
been through horror that most people couldn’t survive. Ex. 15 at 22. 

 
Unlike veterans of war though, Elsie, Jerry, and their siblings were children. “You hear 

about veterans that go off to war. Well, we were veterans when we were ten years old.” Ex. 15 

at 28. While veterans now get help for their PTSD, Jerry received no help and was left to suffer 

alone with a monster. 

III. Behind From The Start 
 

Jerry was the odd kid a lot of adults remember from their own childhood. The one who 

soiled his pants and didn’t seem to notice, or care. The kid who ate dirt, and bugs, was left to 

play by himself, and got left back in school more than once. 
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He was born five weeks prematurely, Exs. 14, 20, 21, and a series of brain injuries on top 

of all the child abuse and trauma helped to further stunt his development. And it stole his ability 

to fit in, make good decisions, interact with others, and control his behavior. 

When Jerry was two and a half years old, he fell down a double flight of stairs into the 

basement, fractured his skull, and was hospitalized in a coma. Exs. 22, 20, 21. At 14, he was in a 

serious motorcycle accident. Exs. 21, 23. Paramedics found him unconscious and bleeding from 

his mouth, lips and nose. Ex. 23. His right frontal sinus region was fractured. Ex. 23. He was 

hospitalized for three days. Ex. 23. 

That accident changed him. Exs. 22, 21. He became more prone to aggressive and violent 

outbursts, “it was like they took off the stoppers” and “the inhibitions were gone.” Ex. 1. 

Mr. Pizzuto’s brain is damaged. It is smaller than normal, with a higher than usual 

amount of damaged tissue. Ex. 24. He has deficits in impulse control, language skills, verbal 

fluency, memory, reasoning and problem solving, and poor decision-making skills. Exs. 22, 25. 

Jerry has a long history of seizures and organic brain damage that significantly affected his 

mental capacity and ability to function in everyday life. Ex. 25. 

My kids were smart enough to wipe their nose. He wasn’t. At six, my kids always 
wiped their nose. And my kids didn’t eat dirt and they didn’t eat bugs. 

 
* * * 

 
Because ‐‐ because ‐‐ it stands out in my mind so clearly because he would sit and 
watch, and with the runny nose, stare at the hole. The ants would come out. And 
he would eat the dirt and it would stick to the snot on his face. 

 
Kismet Winslow – Jerry’s Aunt. Ex. 14. 

 
He was slow to learn. He had very basic vocabulary and took a long time to get words 

out. He preferred to use gestures to get what he wanted and to indicate his needs. Exs. 26, 14. 

Jerry had difficulty listening, understanding others, and could not follow directions. Ex. 26. 
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Jerry did poorly in school. He repeated several grades, which was further isolating 

because he was maturing faster physically than his younger classmates. Ex. 26. In sixth grade, 

for example, he was growing a mustache. Ex. 27. 

At the time, special education was not available. Exs. 26, 27, 28. Despite being older than 

other students, Jerry performed at the bottom of his class. Exs. 26, 27. Despite failing grades, 

Jerry was promoted from one grade to the next. Ex. 29. His siblings often had to do his 

homework for him. Exs. 26, 13. 

Socially, Jerry was a quiet kid who had trouble bonding with other kids. Ex. 26. Jerry 

kept to himself and played by himself – always an outsider to the kids he grew up with, who 

often didn’t want to play with him due to his strangeness. Exs. 26, 16. Jerry’s aunt recalled that 

Jerry’s level of play was much lower than that of her children - “[m]y children could not relate to 

Jerry, and he could not keep up with them. When the other children shunned him, Jerry would 

either sit alone or come crawl into my lap.” Ex. 30. 

Jerry could be easily tricked too. Ex. 26. For example, his sister Angie would goad Jerry 

into grabbing the electric fence on the farm, telling him it was off. Jerry would grab the wire, 

and get shocked. Then a day or two later, she would repeat the trick and Jerry would fall for it 

again. Ex. 17. 

I remember vividly coming into a room and Jerry was standing on a chair in the 
middle of the room. We had a dangling light socket that came down, kind of on a 
cord. And I came into the room and he was standing on a chair. And he licked his 
thumb and stuck his finger in the light socket. It blew him clear across the room. 

 
~Elsie Pizzuto Rado, Jerry’s sister. Ex. 17. 

 
Jerry also had problems taking care of his basic needs. Exs. 12, 13, 30. He relied on his younger 

sisters to groom and feed him. He wore his clothes inside out or backward, and he put his shoes 

on the wrong feet. Exs. 26, 17. He was always dirty, and he would not bathe unless he was told. 
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Exs. 26, 14, 16, 31, 17, 13. Sometimes he would forget to put on his shirt, a sock, or a shoe. Ex. 
 
30. When his nose ran, “he did not even appear to be aware of the mucus that ran and caked 

down his face.” Ex. 30. Jerry wet his pants at school and ate dog biscuits. Exs. 26, 14. 

I just thought he was slow. He was ‐‐ he was slow to grasp things. He was dirty, 
no matter. I gave him a bath, but he ‐‐ if he was engaged in something outside, he would mess his 
pants and not say a word, and just walk around that way. And 
then I would catch him and see him, or one of the other kids would tattle that he 
has messed his pants. So he was just unkempt. He was not a child that you would 
want to hug a lot. 

 
~Ruth A. Roath, Jerry’s aunt. Ex. 31. 

 
Conclusion 

 
Mr. Pizzuto never had a chance in life. He was tortured in unimaginable ways throughout 

his childhood. Merciless beatings and savage rapes battered and scarred that little boy. No one 

was there to save Jerry from the unrelenting attacks of his own step-father, a man who should 

have loved and protected Jerry. 

Mr. Pizzuto has been punished substantially for his own crimes, spending every day of 

the past 34 years —more than half his life— isolated in a tiny cell on death row. The ravages of 

terminal cancer and heart disease punish him more every day, binding him to a wheelchair, a 

prisoner of his own failing body. Once a battered and wounded little boy, Jerry is now a dying 

and broken old man. 

While it is too late to save that little boy, it is not too late to show Jerry Pizzuto mercy. 

He asks that you please grant him a hearing, so he may have the chance to show why mercy and 

commutation of his death sentence to life without parole is warranted.  Let his imminent death 

from natural causes take him, without going through an unnecessary, expensive, resource-

consuming and trauma-inducing execution. 
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STIPULATION FOR STAY OF EXECUTION - 1 

LAWRENCE G. WASDEN 
Attorney General 
State of Idaho 
 
COLLEEN D. ZAHN 
Deputy Attorney General 
Chief, Criminal Law Division 
 
L. LaMONT ANDERSON, ISB # 3687 
Deputy Attorney General 
Chief, Capital Litigation Unit 
Special Prosecuting Attorney 
  For Idaho County 
P.O. Box 83720 
Boise, ID  83720-0010 
Telephone: (208) 334-4539 
Fax:  (208) 854-8074 
E-mail: lamont.anderson@ag.idaho.gov 
 
Attorneys for Plaintiff 
 
 

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
 

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO 
 
 

STATE OF IDAHO, 
 
   Plaintiff, 
 
vs. 
 
GERALD ROSS PIZZUTO, JR., 
 
   Defendant. 
 
 __________________________________  

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 CASE NO. CR-1985-22075 
 
 

 
STIPULATION FOR STAY OF 
EXECUTION  
 

 
 
 
 
 

 Come Now, Plaintiff, State of Idaho, and the Defendant, Gerald Ross Pizzuto, Jr., 

by and through undersigned counsel and stipulate and jointly move the Court for its order 

staying the execution as ordered in the Death Warrant issued by the Court on May 6, 2021, 

Electronically Filed
5/18/2021 3:00 PM
Second Judicial District, Idaho County
Kathy Ackerman, Clerk of the Court
By: Nikki Sickels, Deputy Clerk

mailto:lamont.anderson@ag.idaho.gov


STIPULATION FOR STAY OF EXECUTION - 2 

until completion of the proceedings on Pizzuto’s pending commutation petition before the 

Idaho Commission of Pardons and Parole (Commission). 

 Today, the Commission held a hearing in executive decision to consider Pizzuto’s 

request for a commutation hearing.  Undersigned counsel for the State of Idaho has been 

informed by counsel for the Commission, Deputy Attorney General Mark A. Kubinski, 

that the Commission granted Pizzuto’s request for a commutation hearing and will 

schedule that hearing for its November, 2021 hearing session. 

 Idaho Code § 19-2715(1), provides in pertinent part that “no further stays of 

execution shall be granted to persons sentenced to death except that a stay of execution 

shall be granted … as part of a commutation proceeding pursuant to section 20-240, Idaho 

Code.” (emphasis added).  Because the Commission has granted Mr. Pizzuto’s request for 

a commutation hearing, the parties stipulate that, pursuant to I.C. § 19-2715(1), this Court 

must stay the Death Warrant until the conclusion of the commutation proceedings related 

to Mr. Pizzuto’s current commutation petition.  The state will obtain a new death warrant 

setting a new date if it seeks Mr. Pizzuto’s execution in the future. 

 DATED this 18th day of May, 2021. 
 
 
/s/ L. LaMont Anderson   /s/ Jonah. J. Horwitz    
L. LaMONT ANDERSON    JONAH J. HORWITZ  
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1/4/22, 8:48 AM Public Notices | Idaho Statesman

https://idahostatesman.column.us/search 1/1

Notice of Hearing
Published in Idaho Statesman on November 29, 2021

Location
Ada County, Idaho

Notice Text
LEGAL NOTICE
NOTICE OF COMMUTATION HEARING
GERALD R. PIZZUTO
The Idaho Commission of Pardons and Parole will meet as a board of pardons at 8:30 a.m., on Tuesday, November 30th
2021 to consider a request for commutation made by Gerald Pizzuto. Mr. Pizzuto was sentenced on 5/23/1986 for the felony
crime of Murder in the First Degree (Two Counts), Case No. 22075, in the County of Idaho. Public access to this hearing will
be provided by Idaho Public Television's Idaho in Session. Information to access the streamed proceedings will be available
on the Parole Commission website at
www.parole.idaho.gov.
W00000000
Publication Dates
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https://idahostatesman.column.us/search 1/1

Notice of Hearing
Published in Idaho Statesman on November 22, 2021

Location
Ada County, Idaho

Notice Text
LEGAL NOTICE
NOTICE OF COMMUTATION HEARING
GERALD R. PIZZUTO
The Idaho Commission of Pardons and Parole will meet as a board of pardons at 8:30 a.m., on Tuesday, November 30th
2021 to consider a request for commutation made by Gerald Pizzuto. Mr. Pizzuto was sentenced on 5/23/1986 for the felony
crime of Murder in the First Degree (Two Counts), Case No. 22075, in the County of Idaho. Public access to this hearing will
be provided by Idaho Public Television's Idaho in Session. Information to access the streamed proceedings will be available
on the Parole Commission website at
www.parole.idaho.gov.
W00000000
Publication Dates
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https://idahostatesman.column.us/search 1/1

Notice of Hearing
Published in Idaho Statesman on November 15, 2021

Location
Ada County, Idaho

Notice Text
LEGAL NOTICE
NOTICE OF COMMUTATION HEARING
GERALD R. PIZZUTO
The Idaho Commission of Pardons and Parole will meet as a board of pardons at 8:30 a.m., on Tuesday, November 30th
2021 to consider a request for commutation made by Gerald Pizzuto. Mr. Pizzuto was sentenced on 5/23/1986 for the felony
crime of Murder in the First Degree (Two Counts), Case No. 22075, in the County of Idaho. Public access to this hearing will
be provided by Idaho Public Television's Idaho in Session. Information to access the streamed proceedings will be available
on the Parole Commission website at
www.parole.idaho.gov.
W00000000
Publication Dates



1/4/22, 8:50 AM Public Notices | Idaho Statesman

https://idahostatesman.column.us/search 1/1

Notice of Hearing
Published in Idaho Statesman on November 8, 2021

Location
Ada County, Idaho

Notice Text
LEGAL NOTICE
NOTICE OF COMMUTATION HEARING
GERALD R. PIZZUTO
The Idaho Commission of Pardons and Parole will meet as a board of pardons at 8:30 a.m., on Tuesday, November 30th
2021 to consider a request for commutation made by Gerald Pizzuto. Mr. Pizzuto was sentenced on 5/23/1986 for the felony
crime of Murder in the First Degree (Two Counts), Case No. 22075, in the County of Idaho. Public access to this hearing will
be provided by Idaho Public Television's Idaho in Session. Information to access the streamed proceedings will be available
on the Parole Commission website at
www.parole.idaho.gov.
W00000000
Publication Dates



Gerald Ross Pizzuto, Jr. v. State of Idaho 
Filed in Support of Petition for Post-Conviction Relief 

Exhibit 4 
(Commutation Decision, Issued December 30, 2021) 



STATE OF IDAHO
COMMISSION OF PARDONS AND PAROLE Brad Little

Governor
Ashley Dowell

Executive Director

IN THEMATTER OF GERALD ROSS PIZZUTO
PETITION FOR COMMUTATION
Idaho County Case N0. CR—1985-22075

This matter came before the Commission on November 30, 2021, to consider the request by Mr.
Pizzuto to commute his imposed sentences of death to life without possibility of parole. Mr.
Pizzuto was convicted of two (2) counts ofMurder I in 1986 for the murders of Berta and Del
Hemdon.

DECISION OF THEMAJORITY
The Commission is recommending by a majority decision that Governor Little grant the
commutation of Gerald Ross Pizzuto’s two (2) death sentences in Idaho County Case No. CR-
1985-22075 to life in prison without the possibility of parole. This decision is not based on any
doubt or question about Mr. Pizzuto’s guilt or the horrific nature of his crimes. This
recommendation is one ofmercy due to Mr. Pizzuto’s current medical condition and evidence of
his decreased intellectual functioning. Mr. Pizzuto suffers from advanced terminal bladder cancer
and other major medical conditions that leave him faced with impending death and confined to a
wheelchair. The Commission also considered compelling evidence of Mr. Pizzuto’s decreased
intellectual functioning and deficits in adaptive functioning, identified through expert evaluations
and brain scans. While his level of intelligence did not meet the legal threshold prohibiting the
execution of individuals with mental retardation established by the U.S. Supreme Court in Atkins
v. Virginia, 536 U.S. 304 (2002), the Commission is not bound by that threshold. Mr. Pizzuto has
served 35 years in prison and his physical condition, as well as the fact that he will never be
released from prison, leaves him as very little threat to others. The Commission understands the
difficulty of this decision for the family of Berta and Del Herndon and expresses our deepest
sympathies for their loss and continued emotional impact from this crime.

Issued this 30th day ofDecember, 2021.



Commutation Decision ofMr. Pizzuto
Page 2

DISSENT 0F THEMINORITY
The minority members of the Commission voted to deny the commutation of Gerald Ross
Pizzuto’s death sentence in Idaho County Case No. CR-1985-22075 to life in prison without the
possibility of parole. The cruel and heinous nature of Mr. Pizzuto’s crimes and his lack of
responsibility, accountability, and credibility warrant imposition of the original sentence imposed
and the execution ofMr. Pizzuto. Mr. Pizzuto’s current medical condition does not outweigh or
diminish the justification or value of the original sentence of death imposed in this case. That
sentence was justified at the time of sentencing and is justified today. The dissenting
Commissioners believe Mr. Pizzuto knew what he was doing when he committed these murders
and fully understood the consequences of his actions. His actions were premeditated and void of
any mercy for his victims. The victims of Mr. Pizzuto, and other victims of crime, must have
confidence not only in the justice system, but in the original decision and imposition of the
sentence.

Issued this 30th da ofDecember, 2021.

3056 ELDER STREET P.O. BOX 83720 STATEHOUSE MAIL BOISE, ID 83720-1807 (208) 334-2520
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3056 ELDER STREET   P.O. BOX  83720  STATEHOUSE MAIL  BOISE, ID  83720-1807  (208) 334-2520     

 

 
 

STATE OF IDAHO 

COMMISSION OF PARDONS AND PAROLE 

 

Brad Little 

Governor 

Ashley Dowell 

Executive Director 

 

 

MEMORANDUM 

 

DATE:  December 30, 2021 

 

TO:        Governor Brad Little 

       

FROM:      Ashley Dowell, Executive Director 

 

SUBJECT:  Commutation Decision for Gerald Ross Pizzuto  

 

In accordance with Idaho Code § 20-1016(2), the Commission’s majority decision recommending 

the commutation of Mr. Gerald Ross Pizzuto’s death sentences to life in prison without the 

possibility of parole is enclosed for your review and consideration. A copy of all materials received 

by the Commission for this hearing, and the PowerPoint presentations made by the parties, have 

been previously provided to your office for your review. These materials contain sensitive and 

confidential information that is exempt from public disclosure. Any request for release of this 

information should be directed to the Commission office. 
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VJ;
H 33-3

1:.

BRAD LITTLE
GOVERNOR

December 30, 2021

Ashley Dowell
Executive Director
Idaho Commission of Pardons and Parole
3056 Elder St.
Boise, ID 83705

Dear Director Dowell,

I hereby advise you that I return without my approval the recommendation to commute
Gerald Pizzuto’s death sentences for the cruel and calculated 1985 murders of Berta and Del
Herndon in Idaho County.

The Idaho Commission of Pardons and Parole voted 4-3 to commute Pizzuto’s death
sentences. Pursuant to Article IV, Section 7 of the Idaho Constitution and Section 20-1016, Idaho
Code, the Commission’s written decision constitutes a recommendation to the Governor. After a
thorough review of the voluminous records submitted during the November 30 public hearing, I
conclude commuting Pizzuto’s death sentences would be inappropriate.

Pizzuto was convicted ofrobbery and four grisly murders, all committed within a year after
his release from prison in Michigan for rape. He killed Rita Drury, a grandmother, after binding
her hands and feet, brutally assaulting her, and violating her in a disgusting and humiliating
manner. He fatally shot John Ray Jones in the face at near point-blank range. At Ruby Meadows
in Idaho, Pizzuto bound Berta and Del, gruesomely bludgeoned their heads repeatedly, and
concealed their bodies in a shallow grave. But for a brave Idaho jury and devoted law enforcement,
Pizzuto would have certainly left countless other Victims in his wake.

The severity of Pizzuto’s brutal, senseless, and indiscriminate killing spree strongly
warrants against commutation. Therefore, I respectfully deny the Commission’s recommendation
so that the lawful and just sentences for the murders of Berta and Del can be fully carried out as
ordered by the court.

Sincerely,

Brad Little
Governor of Idaho

STATE CAPITOL - BOISE, IDAHO 83720 0 (208) 334—2100
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